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48,11�(0$18(/�8548+$57�	�68//,9$1��//3�
$OH[�6SLUR�(pro hac vice to be filed)�
���0DGLVRQ�$YHQXH����QG�)ORRU�
1HZ�<RUN��1HZ�<RUN�������
7HOHSKRQH������������������
)D[�����������������
(PDLO��DOH[VSLUR#TXLQQHPDQXHO�FRP�
�
'HUHN�/��6KDIIHU��&$�%DU�1R����������
�����,�6WUHHW�1:��6XLWH�����
:DVKLQJWRQ��'&�������
7HOHSKRQH�����������������
)D[�����������������
(PDLO��GHUHNVKDIIHU#TXLQQHPDQXHO�FRP�
�
.\OH�.��%DWWHU��&$�%DU�1R����������
����7ZLQ�'ROSKLQ�'ULYH���WK�)ORRU�
5HGZRRG�6KRUHV��&DOLIRUQLD�������
7HOHSKRQH�����������������
)DFVLPLOH�����������������
(PDLO��N\OHEDWWHU#TXLQQHPDQXHO�FRP�
�
Attorneys for Plaintiff Tesla, Inc. 

�
81,7('�67$7(6�',675,&7�&2857�

�
1257+(51�',675,&7�2)�&$/,)251,$�

�
�
7(6/$��,1&���
�
� 3ODLQWLII��
�
� YV��
�
�
$/$0('$�&2817<��&$/,)251,$���
�
� 'HIHQGDQW��

� �
&DVH�1XPEHU�������FY�������
�
�
&203/$,17� )25� ,1-81&7,9(� $1'�
'(&/$5$725<�5(/,()��
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&RPSODLQW�IRU�,QMXQFWLYH�DQG�'HFODUDWRU\�5HOLHI�±�&DVH�1R�������FY�������

1$785(�2)�7+(�$&7,21�

��� $V�&29,'���� ORRPHG�� ORFDO�RIILFLDOV� VFUDPEOHG� WR� LPSOHPHQW�P\ULDG�PHDVXUHV�

SURWHFWLQJ� WKH� &DOLIRUQLDQV� LQ� WKHLU� MXULVGLFWLRQV�� � 7KH� 6WDWH� VWHSSHG� LQ� WR� HQVXUH� &DOLIRUQLD¶V�

UHVSRQVH�ZDV�FOHDU��XQLIRUP��DQG�FRRUGLQDWHG�XVLQJ�VWDWH�ZLGH�UHJXODWLRQV���2Q�VRPH�LVVXHV��WKDW�

PHDQW�HVWDEOLVKLQJ�EDVHOLQH�SROLFLHV��DQG�RQ�RWKHUV��LW�PHDQW�FKRRVLQJ�the�SROLF\�DFURVV�WKH�VWDWH���

��� 7KH�*RYHUQRU¶V�0DUFK����������VWD\�DW�KRPH�RUGHU�VRXJKW�WR�EDODQFH�WKH�QHHG�WR�

SURWHFW� &DOLIRUQLDQV� IURP� LQIHFWLRQ� DJDLQVW� WKH� QHHG� WR� PDLQWDLQ� &DOLIRUQLDQV¶� DFFHVV� WR� YLWDO�

VXSSOLHV� DQG� VHUYLFHV�� � ,Q� VR� GRLQJ�� WKH� *RYHUQRU� FKRVH� the� SROLF\� RQ� RQH� LVVXH�  EXVLQHVVHV�

FODVVLILHG�E\�WKH�IHGHUDO�JRYHUQPHQW�DV�³FULWLFDO�LQIUDVWUXFWXUH´�DUH�HVVHQWLDO�WR�&DOLIRUQLDQV�DQG�

DUH�DOORZHG�WR�FRQWLQXH�RSHUDWLQJ�DV�SDUW�RI�&DOLIRUQLD¶V�FRRUGLQDWHG�UHVSRQVH�WR�&29,'�����

��� 7KH�2UGHU�ZDV�FOHDU�RQ�WKLV�SRLQW��³,�RUGHU�WKDW�&DOLIRUQLDQV�ZRUNLQJ�LQ�WKHVH����

FULWLFDO�LQIUDVWUXFWXUH�VHFWRUV�PD\�FRQWLQXH�WKHLU�ZRUN�EHFDXVH�RI�WKH�LPSRUWDQFH�RI�WKHVH�VHFWRUV�

WR�&DOLIRUQLDQV¶�KHDOWK�DQG�ZHOO�EHLQJ�´� �7KLV�SXUSRVH�ZDV� WR� ³HVWDEOLVK� FRQVLVWHQF\´� DQG� WKDW�

³WKH�VXSSO\�FKDLQ�PXVW�FRQWLQXH��DQG�&DOLIRUQLDQV�PXVW�KDYH�DFFHVV�WR�VXFK�QHFHVVLWLHV�DV�IRRG��

SUHVFULSWLRQV�� DQG�KHDOWK� FDUH�´� �7KLV�ZDV�QRW� D� VWDWH�OHYHO�EDVHOLQH� LQYLWLQJ� FRXQW\� LQQRYDWLRQ�

DERYH�DQG�EH\RQG�D�PLQLPXP��WKLV�LV�DQ�RUGHU�WKDW�FHUWDLQ�HVVHQWLDO�EXVLQHVVHV�VKDOO�EH�SHUPLWWHG�

WR�UHPDLQ�RSHQ�VWDWHZLGH�WR�SURYLGH�HVVHQWLDO�JRRGV�DQG�VHUYLFHV�WR�DOO�&DOLIRUQLDQV���

��� 1HYHUWKHOHVV��$ODPHGD�&RXQW\�GHFLGHG�WKDW²QRWZLWKVWDQGLQJ�WKH�FOHDU�ODQJXDJH�

DQG� VWDWHZLGH� ORJLF� RI� WKH� *RYHUQRU¶V� RUGHU� RQ� WKLV� SRLQW²LW� ZRXOG� LQVLVW� WKDW� LWV� SULRU� �DQG�

VXEVHTXHQW��FRQIOLFWLQJ�SURQRXQFHPHQWV�FRQWUROOHG�RYHU�WKH�VWDWH�ZLGH�RUGHU���$ODPHGD�&RXQW\�

WKXV�DUURJDWHG� WR� LWVHOI� WKH�SRZHU� WR� IRUFH�closure� RI�EXVLQHVVHV� WKDW� WKH� VWDWH�JRYHUQPHQW�KDG�

RUGHUHG� FRXOG� UHPDLQ�open� EHFDXVH� WKH\� DUH� IHGHUDOO\�GHILQHG� ³FULWLFDO� LQIUDVWUXFWXUH´� VHUYLQJ�

YLWDO�VHFXULW\��VDIHW\��RU�HFRQRPLF�QHHGV�RI�&DOLIRUQLDQV��
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&RPSODLQW�IRU�,QMXQFWLYH�DQG�'HFODUDWRU\�5HOLHI�±�&DVH�1R�������FY�������

��� ,QH[SOLFDEO\��$ODPHGD�&RXQW\�SURFHHGHG�WR�GLUHFW�LWV�VKXWGRZQ�DW�7HVOD��HYHQ�DV�

$ODPHGD�&RXQW\�KDV�VLPXOWDQHRXVO\�PDLQWDLQHG�DQG�SXEOLFL]HG�D�)$4�WKDW�H[SUHVVO\�GHVFULEHV�

HVVHQWLDO�EXVLQHVVHV�LQ�WHUPV�WKDW�HQFRPSDVV�7HVOD¶V�)UHPRQW�)DFLOLW\���

0\� EXVLQHVV� LQVWDOOV� GLVWULEXWHG� VRODU�� VWRUDJH�� DQG�RU� HOHFWULF� YHKLFOH� FKDUJLQJ�
V\VWHPV�±�FDQ�LW�FRQWLQXH�WR�RSHUDWH"��
�
<HV�� WKLV� LV� SHUPLVVLEOH� FRQVWUXFWLRQ� DFWLYLW\� DQG� PXVW� FRPSO\� ZLWK� WKH� &RQVWUXFWLRQ�
3URMHFW�6DIHW\�3URWRFROV� LQ�$SSHQGL[�%�RI� WKH�2UGHU��%XVLQHVVHV�PD\�DOVR�RSHUDWH� WR�
PDQXIDFWXUH�GLVWULEXWHG�HQHUJ\�UHVRXUFH�FRPSRQHQWV��OLNH�VRODU�SDQHOV��
�
��� :KDW�LV�PRUH��WKH�&RXQW\�KDV�DVVHUWHG�WKDW�YLRODWLRQV�RI�LWV�RUGHUV�FDUU\�FULPLQDO�

SHQDOWLHV��HYHQ�WKRXJK�LW�ODFNV�VWDWXWRU\�RU�RWKHU�OHJDO�DXWKRULW\�WR�GR�VR���7KXV��$ODPHGD�&RXQW\�

KDV�QRW�RQO\�FUHDWHG�D�OHJDO�TXDJPLUH�E\�ZURQJO\�GHFODULQJ�WKDW�LWV�RZQ�RUGHUV�WUXPS�WKH�VWDWH�

OHYHO�RUGHUV��LW�KDV�WKUHDWHQHG�MDLO�WLPH�DQG�VLJQLILFDQW�ILQHV�IRU�EXVLQHVVHV�DQG�LQGLYLGXDOV�WKDW�GR�

QRW� FRPSO\�� HYHQ� ZKHUH� WKH\� DUH� FOHDUO\� DXWKRUL]HG� E\� WKH� 6WDWH� 2UGHU� WR� FRQWLQXH� FULWLFDO�

LQIUDVWUXFWXUH�DFWLYLWLHV��

��� 7R�EH�FOHDU��$ODPHGD�&RXQW\�LV�QRW�XVLQJ�WKH�³H[LVWLQJ�DXWKRULW\�RI� ORFDO�KHDOWK�

RIILFHUV´�WR�VXSSOHPHQW�D�EDVHOLQH�VHW�E\�WKH�6WDWH��LVVXLQJ�SROLFLHV�³PRUH�UHVWULFWLYH�WKDQ´�RU�³LQ�

DGGLWLRQ� WR´� WKDW�EDVHOLQH��DV�UHIHUHQFHG� LQ�D�0D\���������2UGHU�� �7KH�&RXQW\� LV�PDNLQJ�UXOHV�

WKDW�GLUHFWO\�FRQWUDGLFW�DQG�XQGHUPLQH�WKH�SROLF\�DQQRXQFHG�E\�WKH�*RYHUQRU�LQ�KLV�2UGHUV���

��� $ODPHGD�&RXQW\¶V�SRZHU�JUDE�QRW�RQO\�GHILHV�WKH�*RYHUQRU¶V�2UGHU��EXW�RIIHQGV�

WKH� IHGHUDO� DQG� &DOLIRUQLD� FRQVWLWXWLRQV�� �First�� WKH� &RXQW\¶V� RUGHU� YLRODWHV� WKH� 'XH� 3URFHVV�

&ODXVH� RI� WKH� )RXUWHHQWK�$PHQGPHQW� EHFDXVH� LW� IDLOV� WR� JLYH� UHDVRQDEOH� QRWLFH� WR� SHUVRQV� RI�

RUGLQDU\� LQWHOOLJHQFH�RI�ZKDW� LV� IRUELGGHQ�XQGHU� WKH� ODZ�� �%\�SURKLELWLQJ�ZKDW� WKH�*RYHUQRU¶V�

2UGHU� H[SUHVVO\� SHUPLWV�� WKH� &RXQW\¶V� 2UGHU� SXWV� EXVLQHVVHV� GHHPHG� FULWLFDO� WR� WKH� QDWLRQ¶V�

ZHOOEHLQJ� E\� WKH� IHGHUDO� DQG� VWDWH� JRYHUQPHQWV� EHWZHHQ� D� URFN� DQG� D� KDUG� SODFH²XQDEOH� WR�

GLVFHUQ�ZKDW�WKH�DSSOLFDEOH�ODZ�SHUPLWV��XQGHU�WKUHDW�RI�FULPLQDO�SURVHFXWLRQ���7KLV�LV�SUHFLVHO\�

WKH� GLOHPPD� WKH� 'XH� 3URFHVV� &ODXVH¶V� UHTXLUHPHQW� RI� IDLU� QRWLFH� VHHNV� WR� DYRLG�� SDUWLFXODUO\�

�������������������������������������������������
����KWWSV���FRYLG����DFJRY�RUJ�LQGH[�SDJH��
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&RPSODLQW�IRU�,QMXQFWLYH�DQG�'HFODUDWRU\�5HOLHI�±�&DVH�1R�������FY�������

ZKHUH��DV�KHUH��WKHUH�LV�QR�SURFHGXUH�IRU�3ODLQWLII�HYHQ�WR�FKDOOHQJH�WKH�&RXQW\¶V�GHWHUPLQDWLRQ�

WKDW�LW�LV�QRW�DQ�HVVHQWLDO�EXVLQHVV�WKDW�PD\�FRQWLQXH�RSHUDWLRQV�XQGHU�WKH�&RXQW\¶V�2UGHU����

��� Second�� WKH� &RXQW\¶V� 2UGHU� GLVFULPLQDWHV� DJDLQVW� LGHQWLFDOO\� VLWXDWHG� SDUWLHV�

ZLWKRXW� DQ\� UDWLRQDO� EDVLV� DQG� WKHUHE\� YLRODWHV� WKH� )RXUWHHQWK�$PHQGPHQW¶V�(TXDO� 3URWHFWLRQ�

&ODXVH�� � (YHQ� DV� DW� OHDVW� RQH� QHLJKERULQJ� FRXQW\� LV� DOORZLQJ� FDU� PDQXIDFWXULQJ� WR� UHVXPH��

$ODPHGD�&RXQW\�FRQWLQXHV�WR�LQVLVW²LQ�YLRODWLRQ�RI�WKH�*RYHUQRU¶V�2UGHU�DQG�DJDLQVW�UHDVRQ²

WKDW�ZKDW�LV�SHUPLWWHG�LQ�D�QHLJKERULQJ�FRXQW\�ZLOO�HQGDQJHU�WKH�SXEOLF�KHDOWK�LI�SHUPLWWHG�WR�DOVR�

RFFXU�ZLWKLQ�$ODPHGD�&RXQW\� ERUGHUV�� � )XUWKHUPRUH�� HYHQ� DV�$ODPHGD�&RXQW\� LWVHOI� GHFODUHV�

EXVLQHVVHV�OLNH�7HVOD�HVVHQWLDO��LW�VRPHKRZ�VLPXOWDQHRXVO\�LQVLVWV��ZLWKRXW�UDWLRQDO�H[SODQDWLRQ��

WKDW�7HVOD�LV�WR�UHPDLQ�VKXW�GRZQ��

���� Third��D�FRXQW\�PD\�RQO\�³PDNH�DQG�HQIRUFH�ZLWKLQ�LWV�OLPLWV�������RUGLQDQFHV�DQG�

UHJXODWLRQV� QRW� LQ� FRQIOLFW� ZLWK� JHQHUDO� ODZV�´� � &DOLI�� &RQVW��� DUW�� ;,�� ����� � %\� SXUSRUWLQJ� WR�

RYHUULGH�DQ�H[SUHVV�RUGHU�RI� WKH�*RYHUQRU�RI�&DOLIRUQLD��$ODPHGD�&RXQW\�KDV� IDU�H[FHHGHG� LWV�

DPELW�XQGHU�WKH�&DOLIRUQLD�&RQVWLWXWLRQ���,Q�VXP��WKH�&RXQW\¶V�2UGHUV�WKUHDWHQ�QRW�RQO\�WR�FORVH�

EXVLQHVVHV� VXSSO\LQJ� FULWLFDO� LQIUDVWUXFWXUH�� WKHUHE\� YLRODWLQJ� PXOWLSOH� IHGHUDO� DQG� VWDWH�

FRQVWLWXWLRQDO�SULQFLSOHV��EXW�DOVR�WR�MDLO�SHRSOH�SXUVXDQW�WR�FULPLQDO�VWDWXWHV�WKDW�VLPSO\�GR�QRW�

DSSO\�KHUH���7R�WKDW�H[WHQW��WKH�&RXQW\¶V�2UGHUV�VKRXOG�EH�GHFODUHG�YRLG�DQG�ZLWKRXW�OHJDO�HIIHFW��

7+(�3$57,(6�

���� 3ODLQWLII�7HVOD��,QF���LV�D�FRUSRUDWLRQ�RUJDQL]HG�XQGHU�WKH�ODZV�RI�'HODZDUH��ZLWK�

LWV�SULQFLSDO�SODFH�RI�EXVLQHVV�LQ�&DOLIRUQLD��

���� 'HIHQGDQW� $ODPHGD� &RXQW\�� &DOLIRUQLD�� LV� D� ORFDO� JRYHUQPHQW� HQWLW\� RUJDQL]HG�

XQGHU�WKH�&RQVWLWXWLRQ�DQG�ODZV�RI�WKH�6WDWH�RI�&DOLIRUQLD��

-85,6',&7,21�$1'�9(18(�

���� 7KH�&RXUW�KDV� VXEMHFW�PDWWHU� MXULVGLFWLRQ�RYHU� WKH�FODLPV�DVVHUWHG� LQ� WKLV� DFWLRQ�

SXUVXDQW�WR����8�6�&����������IHGHUDO�TXHVWLRQ��EHFDXVH�WKLV�DFWLRQ�LQYROYHV�LQWHUSUHWDWLRQ�RI�WKH��

'XH� 3URFHVV� DQG� (TXDO� 3URWHFWLRQ� &ODXVHV� RI� WKH� )RXUWHHQWK� $PHQGPHQW� WR� WKH� 8�6��
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&RPSODLQW�IRU�,QMXQFWLYH�DQG�'HFODUDWRU\�5HOLHI�±�&DVH�1R�������FY�������

&RQVWLWXWLRQ��8�6��&RQVW��DPHQG��;,9��DQG�EHFDXVH�WKH�DFWLRQ�VHHNV�WR�SUHYHQW�'HIHQGDQWV�IURP�

LQWHUIHULQJ�ZLWK�IHGHUDO�ULJKWV��

���� -XULVGLFWLRQ�LV�DOVR�DSSURSULDWH�LQ�WKLV�&RXUW�SXUVXDQW�WR����8�6�&���������D����±

����WR�UHGUHVV�WKH�GHSULYDWLRQ��XQGHU�FRORU�RI�DQ\�6WDWH�ODZ��VWDWXWH��RUGLQDQFH��UHJXODWLRQ��FXVWRP�

RU�XVDJH��RI�DQ\�ULJKW��SULYLOHJH��RU�LPPXQLW\�VHFXUHG�E\�WKH�&RQVWLWXWLRQ��DQG�WR�VHFXUH�HTXLWDEOH�

RU�RWKHU�UHOLHI�XQGHU�DQ\�$FW�RI�&RQJUHVV�SURYLGLQJ�IRU�WKH�SURWHFWLRQ�RI�FLYLO�ULJKWV��

���� 7KLV�&RXUW�KDV�VXSSOHPHQWDO�MXULVGLFWLRQ�RYHU�3ODLQWLII¶V�VWDWH�ODZ�FODLP�SXUVXDQW�

WR����8�6�&���������D��EHFDXVH�3ODLQWLII¶V�VWDWH�FODLP�LV�VR�UHODWHG�WR�LWV�IHGHUDO�FODLPV�WKDW�WKH\�

IRUP�SDUW�RI�WKH�VDPH�FDVH�RU�FRQWURYHUV\�XQGHU�$UWLFOH�,,,�RI�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ��

���� 9HQXH�LV�SURSHUO\�YHVWHG�LQ�WKLV�&RXUW�SXUVXDQW� WR����8�6�&���������EHFDXVH�DOO�

GHIHQGDQWV�UHVLGH�LQ�WKLV�GLVWULFW�DQG�PRVW�RI�WKH�FRQGXFW�WKDW�XQGHUOLHV�WKLV�DFWLRQ�RFFXUUHG�LQ�WKH�

1RUWKHUQ�'LVWULFW�RI�&DOLIRUQLD���

���� 7KHUH�LV�D�SUHVHQW�DQG�DFWXDO�FRQWURYHUV\�EHWZHHQ�WKH�SDUWLHV��

���� 7KH� UHOLHI� UHTXHVWHG� LV� DXWKRUL]HG� SXUVXDQW� WR� ��� 8�6�&�� ��� ����� DQG� �����

�GHFODUDWRU\� MXGJPHQW������8�6�&���������D�� �LQMXQFWLYH� UHOLHI���DQG����8�6�&����������ULJKW� WR�

FRVWV��LQFOXGLQJ�DWWRUQH\V¶�IHHV���

68%67$17,9(�$//(*$7,216�

,�� 7+(�*29(5125¶6�67$<�$7�+20(�25'(5�

���� 2Q� 0DUFK� ��� ������ &DOLIRUQLD� *RYHUQRU� *DYLQ� 1HZVRP� GHFODUHG� D� VWDWH� RI�

HPHUJHQF\�WR�H[LVW�LQ�&DOLIRUQLD�LQ�OLJKW�RI�WKH�&29,'����SDQGHPLF��

���� 6XEVHTXHQWO\�� RQ�0DUFK� ���� ������ *RYHUQRU� 1HZVRP� VLJQHG� ([HFXWLYH� 2UGHU�

1��������WKH�³*RYHUQRU¶V�2UGHU´����7KH�*RYHUQRU¶V�2UGHU�GLUHFWV�DOO�UHVLGHQWV�³WR�LPPHGLDWHO\�

KHHG� WKH� FXUUHQW� 6WDWH� SXEOLF� KHDOWK� GLUHFWLYHV�´� LQFOXGLQJ� DQ� RUGHU� RI� WKH� VWDWH� SXEOLF� KHDOWK�

RIILFHU�UHSULQWHG�LQ�WKH�*RYHUQRU¶V�2UGHU��

���� 7KH�*RYHUQRU¶V�2UGHU�³RUGHU>HG@�DOO� LQGLYLGXDOV� OLYLQJ�LQ�WKH�6WDWH�RI�&DOLIRUQLD�

WR�VWD\�KRPH�RU�DW�WKHLU�SODFH�RI�UHVLGHQFH�H[FHSW�DV�QHHGHG�WR�PDLQWDLQ�FRQWLQXLW\�RI�RSHUDWLRQV�

RI� WKH� IHGHUDO� FULWLFDO� LQIUDVWUXFWXUH� VHFWRU� DV� RXWOLQHG� DW� KWWSV���ZZZ�FLVD�JRY�LGHQWLI\LQJ�
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&RPSODLQW�IRU�,QMXQFWLYH�DQG�'HFODUDWRU\�5HOLHI�±�&DVH�1R�������FY�������

FULWLFDO�LQIUDVWUXFWXUH�GXULQJ�FRYLG����´� � 7KH� *RYHUQRU¶V� 2UGHU� IXUWKHU� H[SODLQHG� WKDW� ³>W@KH�

IHGHUDO� JRYHUQPHQW� KDV� LGHQWLILHG� ��� FULWLFDO� LQIUDVWUXFWXUH� VHFWRUV�ZKRVH� DVVHWV�� V\VWHPV�� DQG�

QHWZRUNV�� ZKHWKHU� SK\VLFDO� RU� YLUWXDO�� DUH� FRQVLGHUHG� VR� YLWDO� WR� WKH� 8QLWHG� 6WDWHV� WKDW� WKHLU�

LQFDSDFLWDWLRQ� RU� GHVWUXFWLRQ� ZRXOG� KDYH� D� GHELOLWDWLQJ� HIIHFW� RQ� VHFXULW\�� HFRQRPLF� VHFXULW\��

SXEOLF� KHDOWK� RU� VDIHW\�� RU� DQ\� FRPELQDWLRQ� WKHUHRI�´� �*RYHUQRU�1HZVRP� WKHUHIRUH� ³RUGHU>HG@�

WKDW� &DOLIRUQLDQV� ZRUNLQJ� LQ� WKHVH� ��� FULWLFDO� LQIUDVWUXFWXUH� VHFWRUV� PD\� FRQWLQXH� WKHLU� ZRUN�

EHFDXVH�RI�WKH�LPSRUWDQFH�RI�WKHVH�VHFWRUV�WR�&DOLIRUQLDQV¶�KHDOWK�DQG�ZHOO�EHLQJ�´�

���� $V�QRWHG�DERYH��WKH�*RYHUQRU¶V�2UGHU�OLQNHG�WR�D�IHGHUDO�ZHEVLWH�LGHQWLI\LQJ�WKH�

³���FULWLFDO�LQIUDVWUXFWXUH�VHFWRUV�´���7KUHH�RI�WKRVH�VL[WHHQ�VHFWRUV�DUH�UHOHYDQW�WR�WKLV�OLWLJDWLRQ���

�L��³7UDQVSRUWDWLRQ�(TXLSPHQW�0DQXIDFWXULQJ�´�ZKLFK�LQFOXGHV�³9HKLFOHV�DQG�&RPPHUFLDO�6KLSV�

0DQXIDFWXULQJ´���LL��³(OHFWULFDO�(TXLSPHQW��$SSOLDQFH��DQG�&RPSRQHQW�0DQXIDFWXULQJ�´�ZKLFK�

LQFOXGHV�³(OHFWULF�0RWRU�0DQXIDFWXULQJ´��DQG��LLL��WKH�³(QHUJ\�6HFWRU�´��*RYHUQRU�1HZVRP�DOVR�

UHVHUYHG�WKH�DXWKRULW\�WR�³GHVLJQDWH�DGGLWLRQDO�VHFWRUV�DV�FULWLFDO�LQ�RUGHU�WR�SURWHFW�WKH�KHDOWK�DQG�

ZHOO�EHLQJ�RI�DOO�&DOLIRUQLDQV�´�

���� 7KH�*RYHUQRU¶V�2UGHU�H[SODLQHG�WKDW�LW�VRXJKW�³WR�HVWDEOLVK�FRQVLVWHQF\�DFURVV�WKH�

VWDWH�LQ�RUGHU�WR�HQVXUH�WKDW�ZH�PLWLJDWH�WKH�LPSDFW�RI�&29,'����´���

���� 7KH� 6WDWH� RI� &DOLIRUQLD� FUHDWHG� D� ³)UHTXHQWO\� DVNHG� TXHVWLRQV´� UHJDUGLQJ� WKH�

*RYHUQRU¶V�2UGHU���2QH�TXHVWLRQ�DVNV��³+RZ�GRHV�WKLV�RUGHU�LQWHUDFW�ZLWK�ORFDO�RUGHUV�WR�VKHOWHU�

LQ�SODFH"��'RHV�LW�VXSHUVHGH�WKHP"�´�WR�ZKLFK�WKH�6WDWH�UHVSRQGHG��³7KLV�LV�D�VWDWHZLGH�RUGHU�´��

$QRWKHU�DVNV�ZKHWKHU�DQ�LQGLYLGXDO�ZKR�³UXQ>V@�ZRUN>V@�DW�DQ�H[HPSWHG�EXVLQHVV´�PXVW�³JHW�DQ�

RIILFLDO� OHWWHU� RI� DXWKRUL]DWLRQ� IURP� WKH� VWDWH� WR� RSHUDWH�´� WR�ZKLFK� WKH� 6WDWH� UHVSRQGHG�� ³1R�´��

�������������������������������������������������
����Identifying Critical Infrastructure During Covid-19��&\EVHUVHFXULW\�	�,QIUDVWUXFWXUH�6HFXULW\�
$JHQF\�� KWWSV���ZZZ�FLVD�JRY�LGHQWLI\LQJ�FULWLFDO�LQIUDVWUXFWXUH�GXULQJ�FRYLG���� �ODVW� UHYLVHG�
$SU�������������
�
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&RPSODLQW�IRU�,QMXQFWLYH�DQG�'HFODUDWRU\�5HOLHI�±�&DVH�1R�������FY�������

7KH�6WDWH�ZHQW�RQ�WR�FODULI\�WKDW�D�³EXVLQHVV�RU�RUJDQL]DWLRQ�������LQ�WKH�OLVW�RI�H[HPSW�VHFWRUV�������

PD\�VWLOO�RSHUDWH´�ZLWKRXW�³DQ\�VSHFLILF�DXWKRUL]DWLRQ�IURP�WKH�VWDWH�WR�GR�VR�´��

,,�� 7+(�$/$0('$�&2817<�25'(56�

���� 6KRUWO\�EHIRUH�*RYHUQRU�1HZVRP�LVVXHG�KLV�VWDWH�ZLGH�RUGHU��RQ�0DUFK�����������

WKH�,QWHULP�+HDOWK�2IILFHU�RI�$ODPHGD�&RXQW\��'U��3DQ�� LVVXHG�D�VKHOWHU�LQ�SODFH�RUGHU��³)LUVW�

&RXQW\�2UGHU´����,Q�EROG�WH[W��EHQHDWK�WKH�GDWH��WKH�)LUVW�&RXQW\�2UGHU�ZDUQHG�WKDW�³>Y@LRODWLRQ�

RI�RU�IDLOXUH�WR�FRPSO\�ZLWK�WKLV�2UGHU� LV�D�PLVGHPHDQRU�SXQLVKDEOH�E\�ILQH�� LPSULVRQPHQW��RU�

ERWK�´� � 8QGHU� WKH� )LUVW� &RXQW\� 2UGHU�� ³>D@OO� EXVLQHVVHV� ZLWK� D� IDFLOLW\� LQ� WKH� &RXQW\�� H[FHSW�

(VVHQWLDO�%XVLQHVVHV�������DUH�UHTXLUHG�WR�FHDVH�DOO�DFWLYLWLHV�DW�IDFLOLWLHV�ORFDWHG�ZLWKLQ�WKH�&RXQW\�

H[FHSW� 0LQLPXP� %DVLF� 2SHUDWLRQV�´� � %\� FRQWUDVW�� ³(VVHQWLDO� %XVLQHVVHV� >ZH@UH� VWURQJO\�

HQFRXUDJHG�WR�UHPDLQ�RSHQ�´��7KH�)LUVW�&RXQW\�2UGHU�OLVWHG����GLIIHUHQW�³(VVHQWLDO�%XVLQHVVHV�´�

LQFOXGLQJ�³(VVHQWLDO� ,QIUDVWUXFWXUH�´�EXW�GLG�QRW� UHIHUHQFH�RU� LQFRUSRUDWH� WKH� OLVW�RI�³���FULWLFDO�

LQIUDVWUXFWXUH�VHFWRUV´�WKDW�WKH�*RYHUQRU¶V�2UGHU�ZRXOG�LQFRUSRUDWH�WKUHH�GD\V�ODWHU���)LQDOO\��WKH�

)LUVW�&RXQW\�2UGHU� ³UHTXHVW>HG@� WKDW� WKH� 6KHULII� DQG� DOO� FKLHIV� RI� SROLFH� LQ� WKH�&RXQW\� HQVXUH�

FRPSOLDQFH�ZLWK�DQG�HQIRUFH�WKLV�2UGHU�´�

���� $IWHU� WKH�*RYHUQRU¶V�2UGHU�ZDV�LVVXHG��'U��3DQ�LVVXHG�D�VHFRQG�VKHOWHU�LQ�SODFH�

RUGHU� VXSHUVHGLQJ� WKH� )LUVW� &RXQW\�2UGHU� �³6HFRQG�&RXQW\�2UGHU´��� � /LNH� WKH� )LUVW� &RXQW\�

2UGHU��WKH�6HFRQG�&RXQW\�2UGHU�FRQVSLFXRXVO\�ZDUQHG�WKDW�³>Y@LRODWLRQ�RI�RU�IDLOXUH�WR�FRPSO\�

ZLWK� WKLV� 2UGHU� LV� D� PLVGHPHDQRU� SXQLVKDEOH� E\� ILQH�� LPSULVRQPHQW�� RU� ERWK�´� DQG� OLVWHG� WKH�

FULPLQDO�VWDWXWHV�WKDW��DV�GLVFXVVHG�KHUHLQ��VLPSO\�GR�QRW�DSSO\���$OWKRXJK�ODUJHO\�VLPLODU�WR�WKH�

OLVW� RI� ³(VVHQWLDO� %XVLQHVV´� LQ� WKH� )LUVW� &RXQW\� 2UGHU�� WKH� 6HFRQG� &RXQW\� 2UGHU� DGGHG� VL[�

FDWHJRULHV� RI� ³(VVHQWLDO� %XVLQHVVHV�´� � 6SHFLILFDOO\�� LW� DGGHG� FHUWDLQ� W\SHV� RI� FRQVWUXFWLRQ��

³>E@LF\FOH� UHSDLU� DQG� VXSSO\� VKRSV�´� YDULRXV� UHDO� HVWDWH� SURIHVVLRQDOV�� DQG� YDULRXV� W\SHV� RI�

ODQGVFDSLQJ�SURIHVVLRQDOV��DPRQJ�RWKHUV���$JDLQ��WKH�6HFRQG�&RXQW\�2UGHU�GLG�QRW�UHIHUHQFH�RU�

�������������������������������������������������
�� � � Stay Home Order: Frequently Asked Questions�� &DOLIRUQLD� &RURQDYLUXV� �&29,'�����
5HVSRQVH�� KWWSV���FRYLG���FD�JRY�VWD\�KRPH�H[FHSW�IRU�HVVHQWLDO�QHHGV�� �ODVW� YLVLWHG� 0D\� ���
�������
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&RPSODLQW�IRU�,QMXQFWLYH�DQG�'HFODUDWRU\�5HOLHI�±�&DVH�1R�������FY�������

LQFRUSRUDWH� WKH� OLVW� RI� ³���FULWLFDO� LQIUDVWUXFWXUH� VHFWRUV�´�ZKLFK� WKH�*RYHUQRU¶V�2UGHU�E\� WKHQ�

KDG�RUGHUHG�PD\�UHPDLQ�RSHQ����

���� 7KH�6HFRQG�&RXQW\�2UGHU� UHIHUHQFHG� WKH�*RYHUQRU¶V�2UGHU�� FKDUDFWHUL]LQJ� LW�DV�

³VHW>WLQJ@� EDVHOLQH� VWDWHZLGH� UHVWULFWLRQV� RQ� QRQ�UHVLGHQWLDO� EXVLQHVV� DFWLYLWLHV�´� � 7KH� 6HFRQG�

&RXQW\�2UGHU�SXUSRUWHG�WR�³DGRSW>@�LQ�FHUWDLQ�UHVSHFWV�PRUH�VWULQJHQW�UHVWULFWLRQV�DGGUHVVLQJ�WKH�

SDUWLFXODU� IDFWV� DQG� FLUFXPVWDQFHV� LQ� WKLV� &RXQW\�´� � $FFRUGLQJ� WR� WKH� 6HFRQG� &RXQW\� 2UGHU��

³:KHUH� D� FRQIOLFW� H[LVWV� EHWZHHQ� WKLV� 2UGHU� DQG� DQ\� VWDWH� SXEOLF� KHDOWK� RUGHU� UHODWHG� WR� WKH�

&29,'����SDQGHPLF��WKH�PRVW�UHVWULFWLYH�SURYLVLRQ�FRQWUROV�´��,Q�VXSSRUW�RI�WKDW�DVVHUWLRQ��WKH�

6HFRQG� &RXQW\� 2UGHU� FLWHG� RQO\� RQH� VWDWXWH�� � ³&DOLIRUQLD� +HDOWK� DQG� 6DIHW\� &RGH� VHFWLRQ�

�������´� � &DOLIRUQLD� +HDOWK� DQG� 6DIHW\� &RGH� ���������� KRZHYHU�� GRHV� QRW� DOORZ� D� &RXQW\�

+HDOWK� 2IILFHU� WR� RYHUULGH� D� VWDWHZLGH� RUGHU�� � ,QVWHDG�� LW� VLPSO\� SURYLGHV�� � ³7KH� >&DOLIRUQLD�

'@HSDUWPHQW�>RI�3XEOLF�+HDOWK@�PD\�DGYLVH�DOO�ORFDO�KHDOWK�DXWKRULWLHV��DQG��ZKHQ�LQ�LWV�MXGJPHQW�

WKH�SXEOLF�KHDOWK�LV�PHQDFHG��LW�VKDOO�FRQWURO�DQG�UHJXODWH�WKHLU�DFWLRQ�´�

���� )LQDOO\��RQ�$SULO�����������'U��3DQ�LVVXHG�D�WKLUG�VKHOWHU�LQ�SODFH�RUGHU��³7KLUG�

&RXQW\�2UGHU´����³>,@Q�OLJKW�RI�WKH�SURJUHVV�DFKLHYHG�LQ�VORZLQJ�WKH�VSUHDG�RI�&29,'����LQ�WKH�

&RXQW\� RI� $ODPHGD�´� WKH� 7KLUG� &RXQW\� 2UGHU� ³DOORZ>HG@� D� OLPLWHG� QXPEHU� RI� DGGLWLRQDO�

(VVHQWLDO� %XVLQHVV� WR� UHVXPH� RSHUDWLQJ�´� � 7KH� 7KLUG� &RXQW\� 2UGHU� ODUJHO\� UHLWHUDWHG� WKH�

DVVHUWLRQV� LQ� WKH� 6HFRQG�&RXQW\�2UGHU� UHJDUGLQJ�$ODPHGD�&RXQW\¶V� DXWKRULW\� WR� DGRSW� ³PRUH�

VWULQJHQW� UHVWULFWLRQV�´� EXW� LW� DGGHG� IRU� WKH� ILUVW� WLPH�� � ³>7@R� WKH� H[WHQW� DQ\� IHGHUDO� JXLGHOLQHV�

DOORZ�DFWLYLWLHV�WKDW�DUH�QRW�DOORZHG�E\�WKLV�2UGHU��WKLV�2UGHU�FRQWUROV�DQG�WKRVH�DFWLYLWLHV�DUH�QRW�

DOORZHG�´��$JDLQ��WKH�7KLUG�&RXQW\�2UGHU�GLG�QRW�UHIHUHQFH�RU�LQFRUSRUDWH�WKH�OLVW�RI�³���FULWLFDO�

LQIUDVWUXFWXUH�VHFWRUV´�WKDW�WKH�*RYHUQRU¶V�2UGHU�KDG�DOUHDG\�RUGHUHG�PD\�UHPDLQ�RSHQ��

���� $OWKRXJK�WKH�&RXQW\� LQWHUSUHWV� LWV�7KLUG�2UGHU� WR�PHDQ�RWKHUZLVH�� WKH�&RXQW\¶V�

&29,'����³)UHTXHQWO\�$VNHG�4XHVWLRQV´�RVWHQVLEO\�DXWKRUL]HV�ERWK�EDWWHU\�DQG�HOHFWULF�YHKLFOH�

PDQXIDFWXULQJ�FRPSDQLHV�WR�RSHUDWH��7KH�UHOHYDQW�WH[W�SURYLGHV��

0\� EXVLQHVV� LQVWDOOV� GLVWULEXWHG� VRODU�� VWRUDJH�� DQG�RU� HOHFWULF� YHKLFOH� FKDUJLQJ�
V\VWHPV�±�FDQ�LW�FRQWLQXH�WR�RSHUDWH"��
�

Case 4:20-cv-03186   Document 1   Filed 05/09/20   Page 8 of 18



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

�

� ��
&RPSODLQW�IRU�,QMXQFWLYH�DQG�'HFODUDWRU\�5HOLHI�±�&DVH�1R�������FY�������

<HV�� WKLV� LV� SHUPLVVLEOH� FRQVWUXFWLRQ� DFWLYLW\� DQG� PXVW� FRPSO\� ZLWK� WKH� &RQVWUXFWLRQ�
3URMHFW�6DIHW\�3URWRFROV� LQ�$SSHQGL[�%�RI� WKH�2UGHU��%XVLQHVVHV�PD\�DOVR�RSHUDWH� WR�
PDQXIDFWXUH�GLVWULEXWHG�HQHUJ\�UHVRXUFH�FRPSRQHQWV��OLNH�VRODU�SDQHOV���
�

���� &ULWLFDOO\�� WKLV� DOORZDQFH� IRU� WKH� ³PDQXIDFWXUH� >RI@� GLVWULEXWHG� HQHUJ\� UHVRXUFH�

FRPSRQHQWV´�HQFRPSDVVHV�VXEVWDQWLDOO\�DOO�RI�7HVOD¶V�PDQXIDFWXULQJ�DFWLYLWLHV� LQ�)UHPRQW���$V�

GHILQHG� E\� WKH� 3XEOLF� 8WLOLW\� &RPPLVVLRQ� �WKH� VWDWH� DJHQF\� VROHO\� FKDUJHG� ZLWK� UHJXODWLQJ�

GLVWULEXWHG�HQHUJ\���³GLVWULEXWHG�HQHUJ\�UHVRXUFH�WHFKQRORJ\´�LQFOXGHV�ERWK�HOHFWULF�YHKLFOHV�DQG�

EDWWHULHV��� ³)RU� SXUSRVHV� RI� WKLV� VHFWLRQ�� µGLVWULEXWHG� UHVRXUFHV¶� PHDQV� GLVWULEXWHG� UHQHZDEOH�

JHQHUDWLRQ�UHVRXUFHV��HQHUJ\�HIILFLHQF\��HQHUJ\�VWRUDJH��HOHFWULF�YHKLFOHV��DQG�GHPDQG�UHVSRQVH�

WHFKQRORJLHV�´��38&�������D���VHH�DOVR��H�J���In the Matter of the Application of Pac. Gas & Elec. 

Co. for Approval of Its Elec. Vehicle Infrastructure & Educ. Program��8��H����1R�������������

�����:/� �������� �$SU�� ���� ������ �H[SODLQLQJ� WKDW� WKH� GHILQLWLRQ� RI� ³¶GLVWULEXWHG� UHVRXUFHV¶�

LQFOXGHV�(9V���

���� 7KURXJK� LWV� RZQ� JXLGDQFH�� $ODPHGD� &RXQW\� KDV� H[SUHVVO\� UHFRJQL]HG� DQG�

SXEOLFL]HG� WKDW� ³EXVLQHVVHV� PD\� �� �� �� RSHUDWH� WR� PDQXIDFWXUH´� EDWWHULHV� DQG� HOHFWULF� YHKLFOHV��

�,QH[SOLFDEO\��KRZHYHU��WKH�7KLUG�2UGHU�DV�ZHOO�DV�&RXQW\�RIILFLDOV�KDYH�VLPXOWDQHRXVO\�LQVLVWHG�

WKDW� 7HVOD�PXVW� UHPDLQ� VKXWWHUHG�� WKHUHE\� IXUWKHU� FRPSRXQGLQJ� WKH� DPELJXLW\�� FRQIXVLRQ� DQG�

LUUDWLRQDOLW\� VXUURXQGLQJ� $ODPHGD� &RXQW\¶V� SRVLWLRQ� DV� WR� ZKHWKHU� 7HVOD� PD\� UHVXPH�

PDQXIDFWXULQJ�DFWLYLWLHV�DW�LWV�)UHPRQW�)DFWRU\�DQG�HOVHZKHUH�LQ�WKH�&RXQW\���

���� )XUWKHU�� ZKLOH� WKH� &RXQW\� KDV� LVVXHG� DOO� WKUHH� RI� LWV� 2UGHUV� XQGHU� WKUHDW� RI�

FULPLQDO� SXQLVKPHQW�� FLWLQJ�+HDOWK� DQG�6DIHW\�&RGH�6HFWLRQ� ������� DQG�3HQDO�&RGH�6HFWLRQV�

����D����� DQG� ���� QRQH� RI� WKRVH� VWDWXWHV� KDYH� DQ\� UHOHYDQFH� KHUH��� 6HFWLRQ� �������PDNHV� LW� D�

FULPH�WR�YLRODWH�³6HFWLRQ��������RU�DQ\�VHFWLRQ�LQ�&KDSWHU���´��2I�WKH�FLWHG�SURYLVLRQV��KRZHYHU��

RQO\�D�KDQGIXO�LPSRVH�REOLJDWLRQV�RQ�LQGLYLGXDO�FLWL]HQV��DV�RSSRVHG�WR�KHDOWK�RIILFLDOV��DQG�RQO\�

ZKHUH�D�KHDOWK�RIILFHU�RUGHUV�HLWKHU�³TXDUDQWLQH´�RU�³LVRODWLRQ�´��QHLWKHU�RI�ZKLFK� LV�DSSOLFDEOH�

KHUH��� 7KH� IRUPHU� DSSOLHV� RQO\� WR� SHUVRQV� NQRZQ� WR� KDYH� EHHQ� ³H[SRVHG� WR� D� FRPPXQLFDEOH�

�������������������������������������������������
����KWWSV���FRYLG����DFJRY�RUJ�LQGH[�SDJH��
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� ���
&RPSODLQW�IRU�,QMXQFWLYH�DQG�'HFODUDWRU\�5HOLHI�±�&DVH�1R�������FY�������

GLVHDVH´�DQG�WKH�ODWWHU�RQO\�WR�³LQIHFWHG�SHUVRQV�´��7R�WKH�FRQWUDU\��3ODLQWLII¶V�ZRUNHUV�ZRXOG�EH�

WKRVH�ZLWKRXW� NQRZQ�H[SRVXUH� RU� LQIHFWLRQ�� �3HQDO�&RGH�6HFWLRQ�����RQO\� DSSOLHV� WR� D� SHUVRQ�

ZLOOIXOO\�UHVLVWLQJ��GHOD\LQJ��RU�REVWUXFWLQJ�D�SXEOLF�RIILFLDO���,I�3HQDO�&RGH�6HFWLRQ�����ZHUH�WR�

PDNH�PHUHO\�JRLQJ�WR�ZRUN�D�FULPH��WKDW�ZRXOG�UH�ZULWH�WKRVH�+HDOWK�DQG�6DIHW\�&RGH�VHFWLRQV�

WKDW� FDUHIXOO\� PDGH� VRPH� YLRODWLRQV� FULPLQDOO\� HQIRUFHDEOH� DQG� RWKHUV� QRW��� )XUWKHU�� VXFK� DQ�

LQWHUSUHWDWLRQ� ZRXOG� H[SDQG� FULPLQDOLW\� WR� D� P\ULDG� RI� RWKHU� UXOHV� DQG� UHJXODWLRQV� ZKHUH� WKH�

OHJLVODWXUH�FKRVH�WR�LPSRVH�FLYLO�SHQDOWLHV�RQO\��QRQFRPSOLDQFH�ZLWK�DQ\�FLYLO�ODZ�WKDW�D�SXEOLF�

RIILFLDO�LV�FKDUJHG�ZLWK�HQIRUFLQJ�ZRXOG�QRZ�EHFRPH�FULPLQDO�LQ�QDWXUH���7KH�RQO\�RWKHU�FULPLQDO�

VWDWXWH� FLWHG� E\� WKH� &RXQW\� LV� 3HQDO� &RGH� 6HFWLRQ� ���� EXW� WKDW� DSSOLHV� RQO\� WR� GHWHUULQJ� RU�

UHVLVWLQJ� D� SXEOLF� RIILFLDO� IURP� SHUIRUPLQJ� KLV� RU� KHU� GXWLHV� E\� PHDQV� RI� WKUHDWV�� IRUFH�� RU�

YLROHQFH��

,,,�� 7+(�*29(5125¶6�5(23(1,1*�25'(5�

���� 2Q�0D\����������*RYHUQRU�1HZVRP�LVVXHG�([HFXWLYH�2UGHU�1�������FRQFHUQLQJ�

WKH� VHFRQG�DQG� WKLUG� VWDJHV�RI�&DOLIRUQLD¶V� ³IRXU�VWDJH� IUDPHZRUN� ������ WR� DOORZ�&DOLIRUQLDQV� WR�

JUDGXDOO\� UHVXPH�YDULRXV�DFWLYLWLHV´� �³7KH�*RYHUQRU¶V�5HRSHQLQJ�2UGHU´��� �7KH�*RYHUQRU¶V�

5HRSHQLQJ�2UGHU�GLUHFWHG� WKH�6WDWH�3XEOLF�+HDOWK�2IILFHU� WR� ³HVWDEOLVK�FULWHULD� DQG�SURFHGXUHV�

������ WR� GHWHUPLQH�ZKHWKHU� DQG� KRZ� SDUWLFXODU� ORFDO� MXULVGLFWLRQV�PD\� LPSOHPHQW� SXEOLF� KHDOWK�

PHDVXUHV�WKDW�GHSDUW�IURP�WKH�VWDWHZLGH�GLUHFWLYHV�´�VSHFLILFDOO\�³PHDVXUHV�OHVV�UHVWULFWLYH�WKDQ�

DQ\�SXEOLF�KHDOWK�PHDVXUHV�LPSOHPHQWHG�RQ�D�VWDWHZLGH�EDVLV�´���

���� 7KH�*RYHUQRU¶V�5HRSHQLQJ�2UGHU�DOVR� VWDWHV� WKDW� LW� VKRXOG�QRW�EH�³FRQVWUXHG� WR�

OLPLW�WKH�existing authority�RI�ORFDO�KHDOWK�RIILFHUV´�WR�DGRSW�³PRUH�UHVWULFWLYH´�RU�³DGGLWLRQ>DO@´�

PHDVXUHV´� �HPSKDVLV� DGGHG��� �8QGHU� H[LVWLQJ� ODZ�� ³>D@� FRXQW\� RU� FLW\�PD\�PDNH� DQG� HQIRUFH�

ZLWKLQ� LWV� OLPLWV� DOO� ORFDO��SROLFH�� VDQLWDU\�� DQG�RWKHU�RUGLQDQFHV�DQG� UHJXODWLRQV�not in conflict 

with general laws�´��&DO��&RQVW��DUW��;,�������HPSKDVLV�DGGHG����$QG�ZKHQ��DV�KHUH��WKH�*RYHUQRU�

H[HUFLVHV� WKH� 6WDWH¶V� ³SROLFH� SRZHU´� GXULQJ� D� VWDWH� RI� HPHUJHQF\�� WKH�*RYHUQRU¶V� ³RUGHUV� DQG�

UHJXODWLRQV� VKDOO� KDYH� WKH� IRUFH� DQG� HIIHFW� RI� ODZ�´� � &DO�� *RY¶W� &RGH� ��������� �������

$FFRUGLQJO\��WKH�*RYHUQRU¶V�5HRSHQLQJ�2UGHU�RQO\�DOORZV�FRXQWLHV�WR�DFW�ZLWKLQ�WKHLU�³H[LVWLQJ�
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&RPSODLQW�IRU�,QMXQFWLYH�DQG�'HFODUDWRU\�5HOLHI�±�&DVH�1R�������FY�������

DXWKRULW\´²WKDW� LV�� WR� DGRSW� PHDVXUHV� WKDW� DUH� FRQVLVWHQW� ZLWK� WKH� *RYHUQRU¶V� RUGHUV� RU� WKDW�

DGGUHVV�PDWWHUV�RQ�ZKLFK�WKH�*RYHUQRU¶V�RUGHUV�DUH�VLOHQW���%XW�LW�GRHV�QRW��DQG�FDQQRW�EH�UHDG�WR��

DOORZ� D� FRXQW\� WR� RYHUULGH� DQ� H[SUHVV� SHUPLVVLRQ� LQ� WKH�*RYHUQRU¶V�2UGHU� WR� FRQWLQXH� WR� WKH�

RSHUDWLRQV�RI�IHGHUDO�FULWLFDO�LQIUDVWUXFWXUH�EXVLQHVVHV��

,9�� 7(6/$¶6�)5(0217�)$&,/,7<�

���� 3ODLQWLII�RSHUDWHV�D�IDFWRU\�LQ�)UHPRQW��&DOLIRUQLD��WKH�³7HVOD�)DFWRU\´���ZKLFK�LV�

LQ�$ODPHGD�&RXQW\����

���� $IWHU�WKH�)LUVW�&RXQW\�2UGHU�ZDV�LVVXHG��3ODLQWLII�FRQWLQXHG�WR�RSHUDWH�WKH�7HVOD�

)DFWRU\� LQ� WKH� JRRG�IDLWK� EHOLHI� WKDW� LW� ZDV� H[HPSW� IURP� WKH� VKHOWHU�LQ�SODFH� RUGHU� VLQFH� LWV�

RSHUDWLRQV� FOHDUO\� IHOO�ZLWKLQ�PXOWLSOH� IHGHUDOO\� GHFODUHG� FULWLFDO� LQIUDVWUXFWXUH� VHFWRUV�� �$W� WKH�

VDPH�WLPH��3ODLQWLII�HQFRXUDJHG�DQ\�HPSOR\HHV�ZKR�IHOW�VLFN�RU�XQFRPIRUWDEOH�FRPLQJ�WR�ZRUN�

WR�VWD\�DW�KRPH��

���� 6XEVHTXHQWO\��RQ�0DUFK�����������'HIHQGDQW�6KHULII�$KHUQ�DQQRXQFHG�RQ�7ZLWWHU�

WKDW�3ODLQWLII�ZDV�³QRW�DQ�HVVHQWLDO�EXVLQHVV�DV�GHILQHG�LQ�WKH�$ODPHGD�&RXQW\�+HDOWK�2UGHU´�DQG�

FRXOG�WKHUHIRUH�RQO\�³PDLQWDLQ�PLQLPXP�EDVLF�RSHUDWLRQV�´��

���� 3ODLQWLII�QHYHUWKHOHVV�FRQWLQXHG�WR�RSHUDWH�LWV�SODQW�LQ�DFFRUGDQFH�ZLWK�WKH�IHGHUDO�

DQG� VWDWH� JRYHUQPHQWV¶� JXLGDQFH�� � 7KH� 7HVOD� )DFWRU\� DQG� RWKHU� IDFLOLWLHV� LQ� $ODPHGD� &RXQW\�

PDQXIDFWXUH�HOHFWULF�FDUV��HOHFWULF�PRWRUV��DQG�HQHUJ\�VWRUDJH�SURGXFWV���7HVOD¶V�$ODPHGD�&RXQW\�

RSHUDWLRQV�WKXV�HQFRPSDVV�WKUHH�RI�WKH�IHGHUDO�FULWLFDO�LQIUDVWUXFWXUH�VHFWRUV����L��³7UDQVSRUWDWLRQ�

(TXLSPHQW�0DQXIDFWXULQJ�´�ZKLFK� LQFOXGHV� ³9HKLFOHV� DQG�&RPPHUFLDO�6KLSV�0DQXIDFWXULQJ´��

�LL��³(OHFWULFDO�(TXLSPHQW��$SSOLDQFH��DQG�&RPSRQHQW�0DQXIDFWXULQJ�´�ZKLFK�LQFOXGHV�³(OHFWULF�

0RWRU�0DQXIDFWXULQJ´��DQG��LLL��WKH�³(QHUJ\�6HFWRU�´��3ODLQWLII�WKHUHIRUH�FRQWLQXHG�WR�RSHUDWH�WKH�

7HVOD�)DFWRU\�WR�PDLQWDLQ�WKH�VXSSO\�RI�FULWLFDO�IHGHUDO�LQIUDVWUXFWXUH��

���� )ROORZLQJ� WKDW� DQQRXQFHPHQW�� 3ODLQWLII� QHJRWLDWHG� ZLWK� 'HIHQGDQWV� LQ� D� JRRG�

IDLWK�HIIRUW�WR�UHDFK�D�PXWXDOO\�DJUHHDEOH�UHVROXWLRQ���$OWKRXJK�3ODLQWLII�EHOLHYHG�LW�KDG�WKH�ULJKW�

�������������������������������������������������
�� � � $ODPHGD� &RXQW\� 6KHULII� �#$6&26KHULIIV��� 7ZLWWHU� �0DU�� ���� ������ ����� 30���
KWWSV���WZLWWHU�FRP�DFVRVKHULIIV�VWDWXV��������������������"V �����
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&RPSODLQW�IRU�,QMXQFWLYH�DQG�'HFODUDWRU\�5HOLHI�±�&DVH�1R�������FY�������

WR� FRQWLQXH� RSHUDWLQJ�� RQ� 0DUFK� ���� ������ 3ODLQWLII� GHFLGHG� WR� VWRS� RSHUDWLRQV� DW� WKH� 7HVOD�

)DFWRU\�DW�WKH�HQG�RI�WKH�GD\�RQ�0DUFK�����������

���� $OWKRXJK� WKH� *RYHUQRU¶V� 2UGHU� H[SUHVVO\� SHUPLWV� WKH� RSHUDWLRQ� RI� WKH� 7HVOD�

)DFWRU\��3ODLQWLII�KDV�DWWHPSWHG�LQ�JRRG�IDLWK�WR�QHJRWLDWH�D�VHWWOHPHQW�ZLWK�$ODPHGD�&RXQW\�WR�

DOORZ� LWV� SODQW� WR� UHRSHQ� DQG� EHJLQ� SURGXFLQJ� FULWLFDO� IHGHUDO� LQIUDVWUXFWXUH�� � 1HYHUWKHOHVV��

'HIHQGDQWV� FRQWLQXH� WR� WDNH� WKH�SRVLWLRQ� WKDW� WKH�7HVOD�)DFWRU\� LV� QRW� DQ� ³(VVHQWLDO�%XVLQHVV´�

XQGHU� WKH� 7KLUG� &RXQW\� 2UGHU� DQG� WKHUHIRUH� PD\� QRW� UHRSHQ�� UHJDUGOHVV� RI� WKH� H[SUHVV�

SHUPLVVLRQ�WR�GR�VR�LQ�WKH�*RYHUQRU¶V�2UGHU���

&/$,06�)25�5(/,()�

&2817�,��

'(35,9$7,21�2)�/,%(57<�$1'�3523(57<�,1�9,2/$7,21��
2)�7+(�)2857((17+�$0(1'0(17�'8(�352&(66�&/$86(�

���� 3ODLQWLIIV� LQFRUSRUDWH� E\� UHIHUHQFH� DQG� UH�DOOHJH� HDFK� DQG� HYHU\� DOOHJDWLRQ� VHW�

IRUWK�LQ�DOO�SUHFHGLQJ�SDUDJUDSKV�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

���� 7KH�'XH�3URFHVV�&ODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW�SURYLGHV�WKDW�³>Q@R�6WDWH�

VKDOO� ������GHSULYH�DQ\�SHUVRQ�RI� OLIH�� OLEHUW\��RU�SURSHUW\��ZLWKRXW�GXH�SURFHVV�RI� ODZ�´� �$�6WDWH�

³YLRODWHV�WKLV�JXDUDQWHH�E\�WDNLQJ�DZD\�VRPHRQH¶V�OLIH��OLEHUW\��RU�SURSHUW\�XQGHU�D�FULPLQDO�ODZ�

VR� YDJXH� WKDW� LW� IDLOV� WR� JLYH� RUGLQDU\� SHRSOH� IDLU� QRWLFH� RI� WKH� FRQGXFW� LW� SXQLVKHV�� RU� VR�

VWDQGDUGOHVV� WKDW� LW� LQYLWHV� DUELWUDU\�HQIRUFHPHQW�´� �Johnson v. United States�� ����6��&W��������

�������������

���� %HFDXVH�WKH�7KLUG�&RXQW\�2UGHU�GLUHFWO\�FRQWUDGLFWV�WKH�*RYHUQRU¶V�2UGHU��LW�IDLOV�

WR� SURYLGH� VXIILFLHQW� QRWLFH� RI� ZKLFK� DFWLRQV� ZLOO� SRWHQWLDOO\� VXEMHFW� 3ODLQWLII� WR� WKH� FULPLQDO�

SHQDOWLHV� LW� LQFRUUHFWO\� VHHNV� WR� DSSO\�� � 6SHFLILFDOO\�� DOWKRXJK� WKH�*RYHUQRU¶V�2UGHU� DOORZV� DOO�

EXVLQHVVHV� RSHUDWLQJ� LQ� IHGHUDO� FULWLFDO� LQIUDVWUXFWXUH� WR� FRQWLQXH� RSHUDWLQJ�� WKH� 7KLUG� &RXQW\�

2UGHU� SXUSRUWV� WR� UHVWULFW� WKH� RSHUDWLRQ� RI� PDQ\� RI� WKHVH� EXVLQHVVHV�� � ,W� ZRXOG� WKHUHIRUH� EH�

XQFOHDU��DW�EHVW��WR�DQ\�SHUVRQ�RI�RUGLQDU\�LQWHOOLJHQFH�ZKDW�WKH�*RYHUQRU¶V�2UGHU�DQG�WKH�7KLUG�

&RXQW\�2UGHU�FROOHFWLYHO\�SURKLELW�DQG�DOORZ��
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�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

�

� ���
&RPSODLQW�IRU�,QMXQFWLYH�DQG�'HFODUDWRU\�5HOLHI�±�&DVH�1R�������FY�������

���� ,Q�DGGLWLRQ��WKH�7KLUG�&RXQW\�2UGHU�ZRXOG�SXUSRUW�WR�LPSRVH�FULPLQDO�OLDELOLW\�RQ�

3ODLQWLII� DQG� LWV�HPSOR\HHV� VKRXOG� WKH\�VLPSO\� IROORZ� WKH�*RYHUQRU¶V�GLUHFWLYH� WKDW� WKH\�³PD\�

FRQWLQXH�WKHLU�ZRUN�EHFDXVH�RI�>LWV@�������LPSRUWDQFH�WR�&DOLIRUQLDQV¶�KHDOWK�DQG�ZHOO�EHLQJ�´��<HW��

DV�DOOHJHG�DERYH��QRQH�RI�WKH�VWDWXWRU\�SURYLVLRQV�FLWHG�LQ�WKH�&RXQW\�2UGHU�DFWXDOO\�DXWKRUL]HV�

WKH� LPSRVLWLRQ� RI� FULPLQDO� VDQFWLRQV� LQ� WKHVH� FLUFXPVWDQFHV�� OHDYLQJ� FULWLFDO� LQIUDVWUXFWXUH�

EXVLQHVVHV� DQG� WKHLU� HPSOR\HHV� XQFHUWDLQ� DV� WR� ZKHWKHU� WKH\� PD\� QRQHWKHOHVV� EH� ZURQJIXOO\�

SURVHFXWHG�RU��LQGHHG��H[DFWO\�ZKDW�FRQGXFW�LV�SURVFULEHG��

���� %HFDXVH� WKH� 7KLUG� &RXQW\� 2UGHU� DOVR� FRQWUDGLFWV� $ODPHGD� &RXQW\¶� RZQ�

VXEVWDQWLYH� JXLGDQFH�� LQ� LWV� )$4�� LQGLFDWLQJ� WKDW� EXVLQHVVHV� OLNH� 7HVOD¶V� LQ� IDFW� TXDOLI\� DV�

HVVHQWLDO��QR�UHDGHU�RI�RUGLQDU\�LQWHOOLJHQFH�FRXOG�UHDVRQDEO\�DVFHUWDLQ�WKDW�FRQWLQXDWLRQ�RI�VXFK�

EXVLQHVV�PLJKW�FRQVWLWXWH�D�FULPLQDO�RIIHQVH����

���� ,Q�DGGLWLRQ��$ODPHGD�&RXQW\�KDV�YLRODWHG�WKH�'XH�3URFHVV�&ODXVH�LQVRPXFK�DV�LW�

IDLOV� WR� SURYLGH� DQ\�PHDQLQJIXO� SURFHGXUH� IRU� FKDOOHQJLQJ� LWV� GHWHUPLQDWLRQ� WKDW� D� EXVLQHVV� LV�

QRQ�HVVHQWLDO��HLWKHU�SUH�RU�SRVW�GHSULYDWLRQ�RI�7HVOD¶V�FRQVWLWXWLRQDO�ULJKW�WR�XVH�RI�LWV�SURSHUW\���

Logan v. Zimmerman Brush Co.�� ���� 8�6�� ����� ������� �������� � ,QVWHDG�� WKH� &RXQW\� VLPSO\�

DQQRXQFHG�E\�7ZHHW�WKDW�7HVOD¶V�RSHUDWLRQV�ZHUH�QRW�HVVHQWLDO��ZLWKRXW�DQ\�IRUPDO�SURFHVV���

���� 3ODLQWLII�UHVSHFWIXOO\�VHHNV�D�GHFODUDWLRQ�WKDW�WKH�7KLUG�&RXQW\�2UGHU�YLRODWHV�WKH�

'XH�3URFHVV�&ODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW�WR�WKH�8�6��&RQVWLWXWLRQ��

&2817�,,��

9,2/$7,21�2)�7+(�(48$/�3527(&7,21��
&/$86(�2)�7+(�)2857((17+�$0(1'0(17�

���� 3ODLQWLIIV� LQFRUSRUDWH� E\� UHIHUHQFH� DQG� UH�DOOHJH� HDFK� DQG� HYHU\� DOOHJDWLRQ� VHW�

IRUWK�LQ�DOO�SUHFHGLQJ�SDUDJUDSKV�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

���� :KHQ�WKRVH�ZKR�DSSHDU�VLPLODUO\�VLWXDWHG�DUH�QHYHUWKHOHVV�WUHDWHG�GLIIHUHQWO\��WKH�

(TXDO�3URWHFWLRQ�&ODXVH� UHTXLUHV�DW� OHDVW�D� UDWLRQDO� UHDVRQ� IRU� WKH�GLIIHUHQFH�� WR�HQVXUH� WKDW�DOO�

SHUVRQV� VXEMHFW� WR� OHJLVODWLRQ� RU� UHJXODWLRQ� DUH� LQGHHG� EHLQJ� µWUHDWHG� DOLNH�� XQGHU� OLNH�

FLUFXPVWDQFHV�DQG�FRQGLWLRQV�¶´��Engquist v. Ore. Dep’t of Agr.������8�6���������������������
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&RPSODLQW�IRU�,QMXQFWLYH�DQG�'HFODUDWRU\�5HOLHI�±�&DVH�1R�������FY�������

���� <HW��7HVOD�LV�SHUPLWWHG��DQG�FRQWLQXHV��WR�RSHUDWH�LWV�IDFWRU\�DQG�RWKHU�IDFLOLWLHV�LQ�

QHLJKERULQJ�6DQ�-RDTXLQ�&RXQW\���7KHUH�LV�QR�UDWLRQDO�EDVLV�IRU�WKLV�GLVSDUDWH�WUHDWPHQW�RI�WZR�

QHLJKERULQJ�7HVOD�IDFLOLWLHV�ERWK�RSHUDWLQJ�LQ�IHGHUDO�FULWLFDO�LQIUDVWUXFWXUH�VHFWRUV��DQG�WKH�2UGHU�

GRHV�QRW�DWWHPSW�WR�RIIHU�RQH���,QGHHG��PDQ\�RI�7HVOD¶V�HPSOR\HHV�DW�LWV�)UHPRQW�IDFWRU\�UHVLGH�

LQ� 6DQ� -RDTXLQ� &RXQW\�� � 1RU� GRHV� DQ\� VXEVWDQWLDO� GLIIHUHQFH� LQ� WKH� &29,'���� LQIHFWLRQ� UDWH�

MXVWLI\� WKLV�GLVSDULW\�� �6DQ� -RDTXLQ�&RXQW\�KDV�H[SHULHQFHG�DQ� LQIHFWLRQ� UDWH�RI������ FDVHV�SHU�

��������SHRSOH�DQG�D�GHDWK�UDWH�RI�����GHDWKV�SHU���������SHRSOH�DV�RI�0D\����������ZKLFK�LV�

VXEVWDQWLDOO\�VLPLODU�WR�WKH�LQIHFWLRQ�UDWH�RI�������SHU���������SHRSOH�DQG�GHDWK�UDWH�RI�����SHU�

��������SHRSOH�DV�RI�WKH�VDPH�GDWH�LQ�QHLJKERULQJ�$ODPHGD�&RXQW\����7KLV�GLVSDUDWH�WUHDWPHQW�LV�

DUELWUDU\�DQG�ZLWKRXW�D�UDWLRQDO�EDVLV��

���� :KDW� LV�PRUH�� WKH� &RXQW\� KDV� UHTXLUHG� 7HVOD� WR� VKXWWHU� GHVSLWH� DQQRXQFLQJ� LWV�

VXEVWDQWLYH� SRVLWLRQ�� VSHOOHG� RXW� LQ� LWV� RZQ� )$4�� WKDW� EXVLQHVVHV�PDQXIDFWXULQJ� WKH� SURGXFWV�

7HVOD�PDQXIDFWXUHV�VKRXOG�DQG�PD\�UHPDLQ�RSHQ���%\�VKXWWHULQJ�7HVOD�LQ�FRQWUDGLFWLRQ�RI�LWV�RZQ�

SXEOLFO\�VWDWHG� UDWLRQDOH� DQG�GHILQLWLRQ� IRU� UHRSHQLQJ� VSHFLILHG�EXVLQHVVHV��$ODPHGD�&RXQW\� LV�

DFWLQJ�LUUDWLRQDOO\�DQG�WU\LQJ�WR�VKXWWHU�7HVOD�LQ�sui generis�IDVKLRQ�LUUHFRQFLODEOH�ZLWK�$ODPHGD�

&RXQW\¶V�RZQ�DYRZHG�SROLF\��

���� 3ODLQWLII�UHVSHFWIXOO\�VHHNV�D�GHFODUDWLRQ�WKDW�WKH�7KLUG�&RXQW\�2UGHU�YLRODWHV�WKH�

(TXDO�3URWHFWLRQ�&ODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW�WR�WKH�8�6��&RQVWLWXWLRQ��

&2817�,,,��

35((037,21�

���� 3ODLQWLIIV� LQFRUSRUDWH� E\� UHIHUHQFH� DQG� UH�DOOHJH� HDFK� DQG� HYHU\� DOOHJDWLRQ� VHW�

IRUWK�LQ�DOO�SUHFHGLQJ�SDUDJUDSKV�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

���� 8QGHU�DUWLFOH�;,��VHFWLRQ���RI�WKH�&DOLIRUQLD�&RQVWLWXWLRQ��³$�FRXQW\�RU�FLW\�PD\�

PDNH�DQG�HQIRUFH�ZLWKLQ�LWV�OLPLWV�DOO�ORFDO��SROLFH��VDQLWDU\��DQG�RWKHU�RUGLQDQFHV�DQG�UHJXODWLRQV�

QRW� LQ� FRQIOLFW� ZLWK� JHQHUDO� ODZV�´� � 8QGHU� WKLV� SURYLVLRQ�� D� ³6WDWH� /DZ� LV� LQ� FRQIOLFW� ZLWK� RU�

�������������������������������������������������
����See California Coronavirus Map and Case Count��1�<��7LPHV��KWWSV���Q\WL�PV��;�'W=G��ODVW�
XSGDWHG�0D\�����������
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� ���
&RPSODLQW�IRU�,QMXQFWLYH�DQG�'HFODUDWRU\�5HOLHI�±�&DVH�1R�������FY�������

SUHHPSWV� ORFDO� ODZ� LI� WKH� ORFDO� ODZ�GXSOLFDWHV�� FRQWUDGLFWV��RU� HQWHUV�DQ�DUHD� IXOO\�RFFXSLHG�E\�

JHQHUDO� ODZ��HLWKHU�H[SUHVVO\�RU�E\� OHJLVODWLYH� LPSOLFDWLRQ�´� �First Resort, Inc. v. Herrera������

)��G��������������WK�&LU���������LQWHUQDO�TXRWDWLRQV�RPLWWHG���

���� )XUWKHU��VHFWLRQ��������RI�WKH�&DOLIRUQLD�+HDOWK�DQG�6DIHW\�&RGH�SURYLGHV��³7KH�

>&DOLIRUQLD�'@HSDUWPHQW�>RI�3XEOLF�+HDOWK@�PD\�DGYLVH�DOO�ORFDO�KHDOWK�DXWKRULWLHV��DQG��ZKHQ�LQ�

LWV�MXGJPHQW�WKH�SXEOLF�KHDOWK�LV�PHQDFHG��LW�VKDOO�FRQWURO�DQG�UHJXODWH�WKHLU�DFWLRQ�´�

���� 0RUHRYHU��&DOLIRUQLD�ODZ�YHVWV�WKH�*RYHUQRU�ZLWK�VXEVWDQWLDO�DGGLWLRQDO�DXWKRULW\�

WR�FRQWURO� WKH�UHVSRQVH�WR�VWDWH�ZLGH�HPHUJHQFLHV�� �6HFWLRQ������RI� WKH�&DOLIRUQLD�*RYHUQPHQW�

&RGH� SURYLGHV�� ³'XULQJ� D� VWDWH� RI� HPHUJHQF\� WKH� *RYHUQRU� VKDOO�� WR� WKH� H[WHQW� KH� GHHPV�

QHFHVVDU\�� KDYH� FRPSOHWH� DXWKRULW\� RYHU� DOO� DJHQFLHV� RI� WKH� VWDWH� JRYHUQPHQW� DQG� WKH� ULJKW� WR�

H[HUFLVH�ZLWKLQ�WKH�DUHD�GHVLJQDWHG�DOO�SROLFH�SRZHU�YHVWHG�LQ�WKH�VWDWH�E\�WKH�&RQVWLWXWLRQ�DQG�

ODZV�RI� WKH�6WDWH�RI�&DOLIRUQLD� LQ�RUGHU� WR� HIIHFWXDWH� WKH�SXUSRVHV�RI� WKLV� FKDSWHU�� � ,Q� H[HUFLVH�

WKHUHRI�� KH� VKDOO� SURPXOJDWH�� LVVXH�� DQG� HQIRUFH� VXFK� RUGHUV� DQG� UHJXODWLRQV� DV� KH� GHHPV�

QHFHVVDU\�� LQ� DFFRUGDQFH�ZLWK� WKH� SURYLVLRQV� RI� 6HFWLRQ� �����´� �8QGHU� VHFWLRQ� �����D�� RI� WKH�

*RYHUQPHQW� &RGH�� WKH� *RYHUQRU¶V� ³RUGHUV� DQG� UHJXODWLRQV� VKDOO� KDYH� WKH� IRUFH� DQG� HIIHFW� RI�

ODZ�´�

���� 7KH�*RYHUQRU¶V�2UGHU� LQFRUSRUDWHV� DQ� RUGHU� RI� WKH� 6WDWH� 3XEOLF�+HDOWK�2IILFHU�

DQG� 'LUHFWRU� RI� WKH� &DOLIRUQLD� 'HSDUWPHQW� RI� 3XEOLF� +HDOWK� ZKLFK� H[SUHVVO\� ³RUGHU>V@� WKDW�

&DOLIRUQLDQV�ZRUNLQJ�LQ�WKH>@����FULWLFDO�LQIUDVWUXFWXUH�VHFWRUV�PD\�FRQWLQXH�WKHLU�ZRUN�EHFDXVH�

RI�WKH�LPSRUWDQFH�RI�WKHVH�VHFWRUV�WR�&DOLIRUQLDQV¶�KHDOWK�DQG�ZHOO�EHLQJ�´�

���� 7KH� 7HVOD� )DFWRU\� PDQXIDFWXUHV� HOHFWULF� FDUV�� HOHFWULF� PRWRUV�� DQG� VWRUDJH�

GHYLFHV�� � 7KH� 7HVOD� )DFWRU\� WKHUHIRUH� RSHUDWHV� LQ� WKUHH� RI� WKH� IHGHUDO� FULWLFDO� LQIUDVWUXFWXUH�

VHFWRUV�� � �L��³7UDQVSRUWDWLRQ� (TXLSPHQW� 0DQXIDFWXULQJ�´� ZKLFK� LQFOXGHV� ³9HKLFOHV� DQG�

&RPPHUFLDO� 6KLSV� 0DQXIDFWXULQJ´�� �LL��³(OHFWULFDO� (TXLSPHQW�� $SSOLDQFH�� DQG� &RPSRQHQW�

0DQXIDFWXULQJ�´�ZKLFK�LQFOXGHV�³(OHFWULF�0RWRU�0DQXIDFWXULQJ´��DQG��LLL��WKH�³(QHUJ\�6HFWRU�´��

8QGHU� WKH�*RYHUQRU¶V�2UGHU��3ODLQWLII� LV� H[SUHVVO\�DOORZHG� WR�FRQWLQXH�RSHUDWLRQV�DW� WKH�7HVOD�

)DFWRU\��
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� ���
&RPSODLQW�IRU�,QMXQFWLYH�DQG�'HFODUDWRU\�5HOLHI�±�&DVH�1R�������FY�������

���� 7KH� 7KLUG� &RXQW\� 2UGHU� QHYHUWKHOHVV� FRQWUDGLFWV� WKH� *RYHUQRU¶V� 2UGHU� DQG�

SXUSRUWV� WR� UHVWULFW� WKH� FRQGXFW� RI� EXVLQHVVHV� RSHUDWLQJ� LQ� WKH� IHGHUDO� FULWLFDO� LQIUDVWUXFWXUH�

VHFWRUV�� � ,Q� DGGLWLRQ�� EHFDXVH� 3ODLQWLII� GRHV� QRW� TXDOLI\� DV� DQ� ³(VVHQWLDO� %XVLQHVV´� XQGHU� WKH�

7KLUG� &RXQW\�2UGHU�� WKH� 7KLUG� &RXQW\� 2UGHU� SXUSRUWV� WR� SURKLELW� 3ODLQWLII� IURP� RSHUDWLQJ� LWV�

)UHPRQW�)DFWRU\���7KH�7KLUG�&RXQW\�2UGHU�WKHUHIRUH�GLUHFWO\�FRQWUDGLFWV�WKH�*RYHUQRU¶V�2UGHU�WR�

WKH� H[WHQW� LW� UHVWULFWV� WKH� RSHUDWLRQ� RI� EXVLQHVV� RSHUDWLQJ� LQ� WKH� IHGHUDO� FULWLFDO� LQIUDVWUXFWXUH�

VHFWRUV��

���� 3ODLQWLII�UHVSHFWIXOO\�VHHNV�D�GHFODUDWLRQ�WKDW�WR�WKH�H[WHQW�WKH�7KLUG�&RXQW\�2UGHU�

FRQWUDGLFWV� WKH� *RYHUQRU¶V� 2UGHU� E\� SXUSRUWLQJ� WR� IRUHFORVH� 7HVOD� IURP� RSHUDWLQJ� DV� IHGHUDO�

FULWLFDO�LQIUDVWUXFWXUH��LW�YLRODWHV�DUWLFOH�;,��VHFWLRQ���RI�WKH�&DOLIRUQLD�&RQVWLWXWLRQ��DQG�VHFWLRQ�

�������RI�WKH�&DOLIRUQLD�+HDOWK�DQG�6DIHW\�&RGH��DQG�WKXV�LV�YRLG�DQG�XQHQIRUFHDEOH��

35$<(5�)25�5(/,()�

,Q�OLJKW�RI�WKH�IRUHJRLQJ��3ODLQWLII�UHVSHFWIXOO\�SUD\V�WKDW�WKLV�&RXUW��

$�� ,VVXH� D� SHUPDQHQW� LQMXQFWLRQ� HQMRLQLQJ� HQIRUFHPHQW� RI� WKH�7KLUG�&RXQW\�2UGHU�

DJDLQVW�3ODLQWLII��

%�� ,VVXH� D�GHFODUDWRU\� MXGJPHQW�� SXUVXDQW� WR����8�6�&���������DQG�5XOH����RI� WKH�

)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH��WKDW�WKH�7KLUG�&RXQW\�2UGHU�YLRODWHV�WKH�'XH�3URFHVV�&ODXVH�DV�

DSSOLHG�WR�3ODLQWLII�EHFDXVH�LW�IDLOV�WR�SURYLGH�IDLU�QRWLFH�RI�ZKDW�WKH�ODZ�UHTXLUHV��

&�� ,VVXH� D� GHFODUDWRU\� MXGJPHQW�� SXUVXDQW� WR� ��� 8�6�&�� �� ������ &DOLIRUQLD�

&RQVWLWXWLRQ��DUW��;,�������DQG�&DOLIRUQLD�+HDOWK�DQG�6DIHW\�&RGH�����������WKDW�WKH�7KLUG�&RXQW\�

2UGHU� LV� YRLG� WR� WKH� H[WHQW� LW� LV� LQFRQVLVWHQW� ZLWK� WKH� SURYLVLRQV� RI� WKH� *RYHUQRU¶V� 2UGHU�

H[SUHVVO\�DOORZLQJ�WKH�FRQWLQXHG�RSHUDWLRQ�RI�WKH�IHGHUDO�FULWLFDO�LQIUDVWUXFWXUH�VHFWRUV���

'�� �$ZDUG�UHDVRQDEOH�DWWRUQH\V¶�IHHV�DQG�FRVWV�SXUVXDQW�WR����8�6�&����������DQG�

(�� $ZDUG� VXFK� RWKHU� UHOLHI� DYDLODEOH� XQGHU� WKH� ODZ� WKDW� PD\� EH� FRQVLGHUHG�

DSSURSULDWH�XQGHU� WKH�FLUFXPVWDQFHV�� LQFOXGLQJ�RWKHU� IHHV�DQG�FRVWV�RI� WKLV�DFWLRQ� WR� WKH�H[WHQW�

DOORZHG�E\�WKH�ODZ��
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� ���
&RPSODLQW�IRU�,QMXQFWLYH�DQG�'HFODUDWRU\�5HOLHI�±�&DVH�1R�������FY�������

'DWHG���0D\��������� � �

� � /s/ Alex Spiro 
� � 48,11�(0$18(/�8548+$57�	�68//,9$1��//3�

$OH[�6SLUR�(pro hac vice to be filed)�
���0DGLVRQ�$YHQXH����QG�)ORRU�
1HZ�<RUN��1HZ�<RUN�������
7HOHSKRQH������������������
(PDLO��DOH[VSLUR#TXLQQHPDQXHO�FRP�
�
'HUHN�/��6KDIIHU��%DU�1R����������
�����,�6WUHHW�1:��6XLWH�����
:DVKLQJWRQ��'&�������
7HOHSKRQH�����������������
(PDLO��GHUHNVKDIIHU#TXLQQHPDQXHO�FRP�
�
.\OH�.��%DWWHU��%DU�1R����������
����7ZLQ�'ROSKLQ�'ULYH���WK�)ORRU�
5HGZRRG�6KRUHV��&DOLIRUQLD�������
7HOHSKRQH�����������������
(PDLO��N\OHEDWWHU#TXLQQHPDQXHO�FRP�
�
Attorneys for Plaintiff 
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� ���
&RPSODLQW�IRU�,QMXQFWLYH�DQG�'HFODUDWRU\�5HOLHI�±�&DVH�1R�������FY�������

$77(67$7,21�

,��.\OH�.��%DWWHU��DP�WKH�(&)�8VHU�ZKRVH�,'�DQG�SDVVZRUG�DUH�EHLQJ�XVHG� WR� ILOH� WKLV�

&RPSODLQW�IRU�,QMXQFWLYH�DQG�'HFODUDWRU\�5HOLHI���,Q�FRPSOLDQFH�ZLWK�&LYLO�/RFDO�5XOH�����L������

,�KHUHE\�DWWHVW�WKDW�$OH[�6SLUR�KDV�FRQFXUUHG�LQ�WKLV�ILOLQJ��

�

'$7('��0D\��������� � 48,11�(0$18(/�8548+$57�	�68//,9$1��//3�

� � � � � /s/ Kyle Batter      

� � � � .\OH�%DWWHU�

�
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